
IN THE SUPREME COURT OF THE STATE OF ARIZONA  

 

In the Matter of:   ) 

     )  Supreme Court Rule No. R-13-0017 

PETITION TO AMEND  ) 
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______________________________) 

 

 

Introduction 

The Pima County Superior Court hereby submits the following comments to the proposed 

rule change contained in R-13-0017, regarding trial settings.  The Court opposes the proposed 

rule change regarding trial settings.  The Court recognizes the benefits derived from an early 

pretrial conference that sets out a schedule for disclosure and discovery in more complex cases.  

However, the Court opposes the wholesale requirement of having such scheduling orders and 

conferences in all civil cases.  The proposed changes would serve no purpose in non-complex 

cases, would cost the parties millions of dollars in added litigation expense, and would strain 

scarce court resources.  This is particularly true where the current rules allow either the parties or 

the Court to have such orders made when either believes there is a need in a particular case. 

Identification of the Issue or Problem is Lacking 

 In examining any proposed rule change it is important to identify what issue or problem 

the rule change seeks to remedy.  If the proposed rule change does not address the issue or 

problem then it is doomed to fail.  It is also critical that the issue or problem be examined on 

both a qualitative and a quantitative basis to determine if it truly needs a remedy.  It is equally 

important to understand issues or problems the proposed rule change would not address.  

 The thrust of the proposed rule change is to require, in all civil cases, an early scheduling 

order from the Court.  This is done either by agreement of the parties that the Court would then 

review and approve or at a pretrial conference if the parties cannot agree or the Court has 

concerns about the agreed upon schedule submitted by the parties.  The obvious problem that 

would be alleviated by the proposed rule change would be the disclosure of experts, witnesses, or 

other evidence late in the litigation process, but prior to 60 days before trial.  Any disclosure that 



occurs within 60 days of trial is, already, presumptively excluded, unless the Court grants an 

extension of time for disclosure [Rule 26(e) and 26.1(b)(2)].  Disclosures that occur just prior to 

the 60 day deadline have the potential for a trial delay.  By establishing an earlier deadline for 

expert disclosure and witness disclosure, the potential for a trial delay is removed.  This issue is 

typically present in more complicated cases, where expert testimony is involved.  In simple cases 

that require a short trial (three days or less), the potential is small.  

 If this is the issue that is being addressed by the proposed rule change, it would be 

important to know the number of cases where trials are being continued due to disclosure of 

witnesses and evidence just prior to 60 days before trial.  There is no information in the Petition 

that attempts to quantify this perceived problem in any county or statewide.  It has been the 

experience of the Pima County Civil Bench that such disclosures and requests for trial 

continuances are not occurring. 

 The Petition in support of the proposed rule change discusses the current practice in 

Maricopa County, where the parties will not be able to complete discovery within 60 days of the 

filing of the Motion to Set, pursuant to Rule 38.1(a)(3)(i).  Apparently, what is happening in 

Maricopa County is that the attorneys are not preparing their cases in light of Maricopa County’s 

150 day notice requirement.  When the attorneys receive the 150 day notice, they are asking the 

Court for more time to complete discovery.  The Court is then getting involved and setting a 

pretrial conference where a scheduling order is made.  The problem is that the case has been 

pending for a significant period of time.  This practice reflects Maricopa County’s Court’s 

philosophy of not setting trial dates until the end of the litigation process.  Other counties, 

including Pima, believe in setting trial dates at the beginning of the case so that the parties have a 

target date to work toward.   

 Under the proposed rule change, the parties are to submit to the Court an agreed upon 

scheduling order, the earlier of either, 14 days after the initial disclosure statements are due or 

180 days after the filing of the Complaint.  The proposed rule change does not provide for any 

monitoring of the process or an enforcement mechanism.  Unlike disclosure statements, there is 

no built in enforcement mechanism.  With disclosure statements if either side fails to make 

disclosure, the other side can seek to compel the disclosure or move to exclude the evidence for 

late disclosure.  The issue of non-disclosure is brought before the Court by one of the parties.   



 Under the proposed rule change, if both parties do not comply with the rule, the Court 

will not be made aware of the situation until the 270 day mark, when case management places 

the case on the dismissal calendar.  At that point the parties will likely submit a scheduling order 

and all that will be accomplished is that the problem perceived by Maricopa County has been 

pushed back from 150 days to 270 days.   

 With both parties culpable in the late filing of the scheduling order it is unlikely that 

either party will ask for sanctions.  Likewise, it is unlikely that the Court will, on its own, impose 

sanctions for the late filing of the scheduling order.  Under Maricopa County’s current practice, 

when attorneys are submitting Motions to Set near the 150 day notice and where discovery will 

not be completed in 60 days, is the bench imposing sanctions because the case will not be ready 

for trial within 60 days, as is required?  If no sanctions are being imposed at the present, then 

what is the likelihood of sanctions being imposed, sua sponte, by the Court for a late scheduling 

order?  

 In order for the proposed rule change to have a chance of working there must be a 

monitoring of the case to ensure the deadlines are complied with.  This will create a huge burden 

on the Court to monitor every case to see that the rule is complied with.  Realistically, the only 

date the Court can monitor is the 180 day time limit.  Parties are continually granting each 

other’s extensions of time to make disclosure without the Court’s involvement.  The only “hard 

date” is the 180 day deadline. The Court with this monitoring process would then issue a notice 

that the scheduling order requirement has not been complied with.  The Court would order a 

scheduling conference.  Practically speaking it appears the proposed rule change accomplishes 

nothing more than moving the 150 day notice to 180 days.   

 It is equally important to recognize what the proposed rule would not address or fix.  

Several members of the Pima County Bench were present at two separate presentations by 

members of the Civil Practice and Procedure Committee to the Committee on Superior Courts.  

When asked what problems the proposed rule change would address, some of the presenters 

discussed the problem of attorneys being scheduled for trial in two cases at the same time or the 

trial court having scheduled multiple trials for the same date with no other judge available on the 

trial date to resolve the trial conflict.  Neither of these problems would be “fixed” by the 

proposed rule change.   



 The issue the proposed rule change is designed to address, the nearly late disclosure of 

witnesses and evidence, does not exist in any appreciable or significant number.  The issue 

presented in the Petition of attorneys not preparing their cases to meet the requirements of the 

Maricopa County Practice of the 150 day notice and contained in Rule 38.1(a)(3)(i) are not 

remedied by the proposed rule change, as there is no incentive to comply with or penalty for non-

compliance with the proposed rule change by dilatory attorneys.  To make the proposed rule 

change effective would require the Court to affirmatively monitor every civil case to ensure 

attorneys do what they are supposed to do.  This is not the role of the Court and would be too 

burdensome on the Court if monitoring was required.  

Costs to Litigants will increase  

 The adoption of the proposed rule change carries with it a significant cost to the litigants.  

Using 2012 statistics for the State, the cost of merely having the parties submit a mutually agreed 

upon scheduling order would be approximately 18 million dollars per year.  In 2012, there were 

71,722 civil cases filed in the State of Arizona, according to A.O.C. Statistics.  The filing of 

71,722 civil cases in 2012 is a significant drop in the number of filings from the prior three years.  

In 2011, the civil case filings for the State were 97,056, in 2010, the filings were 101,591, and in 

2009, the filings were 92,800.   

 In examining the type of cases that comprise those filings, Pima County filings were 

reviewed.  There is no reason to believe the distribution of cases in Pima County would differ 

significantly from a statewide distribution.  From 2007 to 2011 contract cases and tort cases 

comprised 55% to 60% of all civil filings.  These numbers exclude medical malpractice case 

filings, which are accounted for separately and comprise less than 1% of all civil case filings.  

For purposes of the following analysis the 40 to 45% of civil cases that are not contract or tort 

cases are assumed to not fall within the class of cases where a pretrial scheduling order would be 

necessary.  In addition, for the last several years 14% of the cases are resolved through 

arbitration.  Cases resolved through arbitration would not be subject to the pretrial scheduling 

order.   Pima County’s arbitration limit is $50,000.00.  This leaves between 41% and 44% (55% 

- 14% to 60% - 14%) of the civil cases subject to the pretrial scheduling order.  If one were to 

assume only one-half of those cases would require a pretrial scheduling order without an actual 

conference before the Court, the cost to the litigants would be in the millions of dollars.  



 Using 2012 numbers, there were 71,722 civil cases filed in the Superior Court.  

Multiplying the total filings by 41%, which is the percentage of cases that are contract or tort 

cases, produces 29,406 cases that could potentially have a scheduling order.  Assuming only one-

half of those cases actually went through the scheduling order process, this would yield 14,703 

cases in which the parties’ counsel would confer and submit a scheduling order to the Court.  If 

one were to conservatively estimate a total of five hours spent by all counsel in producing the 

scheduling order to submit to the Court and assuming a hourly billing rate of $250.00 per hour, 

the cost to the litigants would be $18,378,750.00 (14,703 cases times five hours per case times 

$250.00 per hour).  This figure assumes there would be no actual appearance before a judge.  If 

one were to assume only 20% of those cases would result in appearance before a judge and 

assuming an additional two hours of attorney time for the preparation, travel, and appearance in 

Court, this would add an additional $1,475,300.00.  (2,940 cases times two hours per case times 

$250.00 per hour).  This would bring the total added litigation cost to the public of just under $20 

million dollars per year.   

 Beyond just the costs of going through the pretrial scheduling process, the proposed rule 

change would require the parties to go through a mandatory settlement conference or private 

mediation before the parties could obtain a trial date.  At the time of the pretrial scheduling order 

the parties are not likely to be in a position to evaluate the case for settlement.  This means a trial 

date would not be set as part of the scheduling order.  It follows then there would have to be a 

later trial setting conference before the Court.  This would only add to the litigants’ cost.   

 The proposed rule change calls for mandatory settlement conference or private mediation 

before the Court can set a trial date.  The presiding ADR judge in Pima County will be filing a 

separate comment on the impact of this request and the drain on resources it will entail.   

 The above discussion highlights the significant cost to litigants by the adoption of this 

proposed rule change with no corresponding quantifiable benefit to the litigants and the negative 

public perception that would follow.   

Burdens on the Court’s Technical Resources 

 The proposed rule change would also consume the Court’s limited resources.  At the 

present time of tight budgets and scarce resources, the Courts are trying to make significant 

improvements in technology.  The Arizona Supreme Court is well aware of the issues facing the 

IT departments of the various courts in developing the statewide e-filing through AzTurbo Court.  



In addition, the IT departments at the various counties are in different stages of implementing 

new case management systems from Maricopa County’s Isis system, to Pima County’s Agave 

system, and even a statewide case management system for the other counties.  In addition, the 

various Superior Courts are working with the Clerk’s office to move from paper files to 

electronic files.  All of these important projects are straining the Superior Courts’ IT 

departments.   

 The proposed rule change would require the IT departments to reallocate their strained 

resources to focus on redeveloping the case management system for each county to account for 

this new process.  It would only further delay the implementation of AzTurbo Court, electronic 

files and a statewide case management system. 

 It is not just the IT department that would be effected.  In Pima County the Director of 

Case Management Services has indicated that she would have to have her staff monitor the daily 

civil filings to see what scheduling orders were filed and then enter a code into the case 

management system that would remove that case from being placed on the dismissal calendar 

after 270 days.  Individual monitoring would be necessary due to the variations in the naming of 

the scheduling order as opposed to the singular designation of a Motion to Set.  The scheduling 

order could be referred to as a scheduling order, a stipulation regarding scheduling, a joint 

scheduling order, a pretrial conference order, a joint pretrial conference memorandum or any 

number of other names.  If the Court were also required to monitor the case filings for 

compliance with the 180 day deadline, this would add further work to the case management 

services department.  This is yet an additional burden on the Court’s limited and stressed 

resources, with little, if any, real benefit.   

Strain on Judicial Resources 

 As the Supreme Court is aware there are substantial constraints on the budget and the 

Courts are not likely to see significant increases from the State legislature or county boards of 

supervisors.  Case filings in certain areas have significantly increased in the areas of juvenile 

dependency cases and family law post-decree cases.  With the aging population, it is likely the 

Courts will see future increases in probate filings.  Without additional judicial officers in the 

foreseeable future the Superior Courts will need to reallocate the assignment of judicial officers.  

In Pima County the number of civil caseloads has been reduced from eight to seven which means 

larger caseloads and workloads per judge.  



 Recent rule changes by the Supreme Court have already increased the workload of civil 

trial judges.  These include recent amendments to Rule 55, civil default judgments, ending paper 

copies to judges of lengthy documents, and recent amendments to Rule 56, motions for summary 

judgment.  

 The instant proposed rule change imposes additional, unnecessary and bureaucratic 

burdens on trial judges.  The proponents of the rule change suggest that few actual pretrial 

conferences will occur before the judge because the parties will likely agree to the scheduling 

and the judge need only “rubber stamp” it.  First, in order for the judge to “rubber stamp it” the 

judge must review the proposed scheduling to see if it makes sense.  It has been the experience 

of the Pima County Civil Bench that the scheduling orders the parties submit for a case often do 

not make sense or the parties do not agree.   

 Reviewing scheduling orders, determining whether the scheduling makes sense, and then 

having a hearing on those cases where the parties cannot agree or a schedule on the proposed 

schedule does not make sense is time consuming.  Going through this process on simple civil 

cases that do not need a scheduling order to begin with is a waste of limited judicial resources.   

Existing Practice Across the State 

 A review of the manner in which Rule 38.1 is implemented throughout the State reveals 

no county is alike in the way it sets trials. Only Maricopa, Santa Cruz and Yuma counties have 

expressly adopted Rule 38.1 (a)(3)(i).  Pima and Apache counties have expressly adopted Rule 

38.1(a)(3)(iii).  The other counties do not specify in their local rules what they do as far as civil 

trial settings.  It is fair to say each county has developed, over decades of practice, when and how 

civil trials are set.  Each county’s “culture” has evolved to meet the needs of that county.   

 The proposed rule change is clearly developed in reference to the culture that has 

developed in Maricopa County.  The Petition consistently references the Maricopa practice in 

discussing the proposed rule change.  Maricopa County believes parties should not be requesting 

a trial date until discovery is or is nearly complete.  Maricopa County perceives there is a 

problem when practitioners are requesting trial dates near the end of the 150 day notice period 

and discovery has not been completed.  This results in a pretrial conference and scheduling order 

well into the case that causes delays in getting the case resolved.   

 Other counties believe in setting a trial date and, where appropriate, a scheduling order at 

the beginning of the case.  Typically, in Pima County a party files a Motion to Set and Certificate 



of Readiness just after the Answer has been filed.  In the Motion to Set, the parties set out their 

request for a jury, the number of days the trial will take, how soon discovery will be completed 

and a proposed trial date.  Depending upon the number of trial days requested the Court will 

issue a trial notice with the trial date and numerous other deadlines.  (See Attachment A.)  If the 

parties request a lengthy trial (more than 4 or 5 days), the Court will often set, Sua Sponte, a 

Rule 16 pretrial conference.  (See Attachment B.)  At the pretrial conference a more detailed 

scheduling order will result.  (See Attachment C.)  This approach has worked well for Pima 

County, where it is rare that a request for a trial continuance has resulted from a lack of 

disclosure that a scheduling order would have avoided.  In addition, in fiscal year 2011/12 Pima 

County had resolved 94% of its cases within 545 days, which is close to the proposed state time 

standard of 96% of cases resolved within 540 days.   

 It is likely the other counties have in place a method that works for that county.  No 

county’s method is better or worse than the other.  What works for one may not work for the 

other and it is up to each county to determine what works best for it.  It is unwise to impose and 

mandate a massive culture change in counties that do not experience a problem simply because 

another county perceives a problem that they could fix by local rule and a change in their local 

culture.  The proposed rule change would require each county to amend its local rule for trial 

settings and, more significantly, force a culture change where it is not necessary.   

The  Existing Rules are Appropriate and Function Well 

 The major thrust of the proposed rule change is to put in place, early in the case, a 

schedule for disclosure and discovery.  This is presently required in medical malpractice cases 

and in cases designated as complex.  The existing rule [Rule 16(b)] also permits any party to 

request (and the Court must set) a comprehensive pretrial conference.  This enables attorneys to 

avail themselves of the benefits an early scheduling order when they believe it is warranted.  

Finally, the Court on its own may order a pretrial conference, if it believes it is appropriate for 

that particular case.  



 



 



 



 



 



 



 



 



 



 



 



 
 


